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Senator Carpenter, Representative Bailey and fellow members of the Joint Standing Committee on 
Judiciary, my name is Rachel Talbot Ross, and I represent House District 40, which comprises the 
Portland neighborhoods of Parkside, Bayside, East Bayside, Oakdale, and the University of Southern 

Maine campus. I am pleased to come before you today as sponsor of LD 1421, An Act To Amend the 
Maine Bail Code. 

As a start, you should know that I have amended the original bill and provided the amendment that 
replaces it along with my testimony. After discussions with stakeholders, We arrived at this amendment 
which is, I believe, more concise and digestible, while still being a meaningful piece of legislation that 
serves the goals of our justice system. I will review the amendment with you in a moment.

v 

First, I want to acknowledge this committee’s excellent Work recently to address the ways in which our 
legal system has created a two-tiered system of justice by advancing legislation ending the practice of

, 

suspending driver’s licenses when people can’t afford to pay their court fines. That commonsense piece 
of legislation reflected the understanding that we should take into account the practical impact of 
suspending someone’s driver’s license — especially in a rural state like Maine — and measure those 

consequences against the justice and public safety goals on the other side. Today, I ask you to look at 
another place where how much money you have can dictate punishment and can trigger all kinds of 
negative life and family ripple effects: Maine’s pretrial justice system.

’ 

One of the things that moved me to sponsor this bill, and also struck me aboutthe driver’s licenses bill, 

is the idea that some of our laws intended to punish people for doing wrong end up punishing people 
more severely than the nature of the wrong. In doing so, the laws also end up disproportionately harming 
that person, as Well as exacting damage on their children, families, schools and communities in the 
process. 

We see this in our current pretrial system. The factors that judges and bail commissioners take into 
account when setting bail and the conditions they decide to impose have a direct impact not only on the 
defendants before them but also on their kids, who then carry the effects of this adverse childhood 
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experience through their lives.1 We know that parental incarceration increases the chance that children 
will end up living in poverty orexperiencing household and family instability.2 The result is that these 

laws harm kids who have had no say and have done nothing wrong themselves. Parental incarceration 
often deprives children of their primary caretakers, destabilizes their lives and sets them up for future 

challenges while their parent can sit in jail without a public safety need or other sound policy basis. 

My intent with this legislation is to take another reasonable step towards fixing some of the unintended 
consequences of our laws. To that end, the amendment to LD 1421 does the following: 

First, the bill removes a select few of the conditions that currently can be placed on a defendant in 

exchange for their release from jail before their day in court. For example, the bill removes the ability of 

police to randomly search someone who has not been convicted of a crime solely based on a bail 
condition prohibiting use or possession of alcohol or drugs. Allowing a random search of this kind is a 

violation of the principles of the Fourth Amendment because it allows police to search people who are 

legally presumed innocent, anytime and anywhere. And, because violating any bail condition is a crime 

in our state, if a single beer is found in the refrigerator during a bail sweep, that can be the basis of new 
criminal charges. To be clear, the amended bill only removes the ability for random searches and leaves 

intact the ability to order police to search people if they can provide an articulable suspicion. 

Second, this bill removes a few of the items a judge or bail commissioner may consider when deciding 
whether a person should be kept in jail before their trial. For example, the bill removes the ability to 

consider a defendant’s prior substance use disorder when deciding whether they can be released from 

jail before their trial. Using a person’s disability and their history of substance use to keep them in jail is 

bad health policy, bad public policy, costly both to the state and the person held, and violates the 

Americans With Disabilities Act. 

Third, this bill adds three factors that a judge or bail commissioner must consider when deciding 

whether to keep someone in jail before their trial. Our justice system is based on the tenet that people are 

innocent until proven guilty. Detaining a person who has not been convicted of any crime should always 
be an exception to the rule. Judges and bail commissioners should ta.ke full account of a person’s ' 

circumstances before they take away their liberty. As explained above, the kindsi of things a judge or bail 

commissioner should take into account include the potential ripple effects of incarceration. This includes 

whether that person is the primary caretaker for a child and so keeping them in jail would put those 

children in jeopardy. They should also take into consideration whether a person has mental health or 

substance use issues that are better treated in the community than in jail and whether a person is likely to 

lose their job if they are held awaiting trial. Only with this fullpicture can judicial officers determine 

whether the conditions they impose are appropriate for a given defendant and serve the goals of the Bail 

Code. 

l See Gjelsvik, A., Duniont, D. M., Nunn, A., & Rosen, D. L. (2014). Adverse childhood events: incarceration of household 
members and health-related quality of life in adulthood. Journal of health care for the poor and underserved, 25(3), 1169- 
1182. https://doi.org/10.1353/hpu.2014.0112 . 

2 
Id. -

. 
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Finally, this bill removes the ability of judges and bail commissioners to impose a financial bail 
condition for most people charged with a Class E crime, except for certain crimes of sexual assault and 
domestic violence. 

It’s important to remember the purpose of the Maine Bail Code is limited to “reasonably ensure the 
appearance of the defendant, as required, to otherwise reasonably ensure the integrity of the judicial 
process and, when applicable, to reasonably ensure the safety of others in the community.” 15 M.R.S.A. 
§1002. We should not be holding people who are neither dangerous nor a flight risk in jail just because 
they can’t afford to pay.

'

. 

Money bail is one of the most broken parts of our legal system. It lets the size of a person’s wallet 
determine whether a legally innocent person accused of a crime can return home or will remain locked 
up in jail while awaiting their day in court. This unfair and unjust system punishes those without money 
or resources even before they have had a chance to defend themselves. This system also 
disproportionately harms people of color, especially Black people, who often have significantly higher 
cash bail set than do white people who commit the same crimes.3 It is discriminatory, it is costly, and it 
doesn’t work. In fact, research shows no evidence that people who pay cash bail are more likely to 
retum to court than people released on their own recognizance. 

Please join with me in taking this significant step to improve our system by ending wealth-based 
discrimination in our justice system. Thank you. 

3 
See, e. g., Wendy Sawyer, How race impacts who is detained pretrial, Oct. 9, 2019, Prison Policy Initiative, available at 

https://www.prisonpolicy.org/blog/2019/10/09/pretrial __race/. 
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Committee: IUD PROPOSED AMENDMENT TO LD 1421 
LA: MJR Prepared for Representative Talbot Ross 
LR # and item number: 0407(xx) Revised 2/14/2020 7:09 PM 
New Title?: no 

_
. 

Add Emergency?: no 
Date: 2/14/20 

File Name: G:\COMM1'I'1‘EES\IUD\BILL AMENDMTS\129th 2nd\LD 1421 Rep. Talbot Rossdocx (2/14/2020 7:10:00 PM) 

COMNHTTEE AMENDMENT “.” To LD 1421, An Act To Amend the Maine 
Bail Code 

Qt \ 
c- 
-ax =3; Amend the bill by striking out everything after 1Zfi€£,QnaCifiT§:;gl_§}£S6 and inserting in its 

place the following: 

Sec. 1. 15 MRSA §1023, sub-§‘4, 11111? and G are to 

L Iv '5 W»: 1,- *' 

\£>.. . . 3-2% \f;;¥=,.. 4. Limitations on authority. A bai; lgcom1mssig;;1enma§§;'7ngt: 
"Ix six 2: 5,; i 

' 
57¢!- \ ,.~_,\ =, .,_,.;., ,_,, Y, ,_,., 

F. Set preconviction ihail for crimes involvmgiillegatidiis ofiidbmestic violence 
without specifying a cou}t_\date within Ssagveeks ofthe date‘of the bail order; or 

kg \\ ‘ 
G. Notwithstanding section subseiition 3, A, subparagraph (9-A), 
impose a condition of preconvicfion bail tli iifinaogiefendant submit to random search 
with respect to a prohibition theA*j\fi'oxssessio1i,fiiise or excessive use of alcohol or 
illegal d1'l1gS:;Q[ 

,1

'

- 

1~ :1.» in; \.—.i..; 
~"1x. Kr; ii?‘ 

.¢—'/ “fie-»:> ~;-‘en xi 'i : 1- t»; .-i .s>g 
*1 .~' i»;*" 

4* 3 ‘\ 
,_» 

,,gjx \}i 
_ _ 

Sec. 2. 15 11H 1S enacted to read: - 

>3»-i, ‘egf:-*YIi"~r:\'-‘ ‘£13 
H. Notwithstandinfiisection 1026, subsection 3,_paragraph A, subparagraphs (1l),_(l2) 
and (1 B, impose a financial condition of release for a 
defendaiitzffgr Class of crime charged was a Class E crime, excegt 
matiaffinmicialjiéondition may be imposed for a defendant charged with a Class E 

i’.5l¥~'=* ‘Liv: 
, 
e ,» 

‘_ .

3 ’:, ~21 i=1. 
_ 1.“, i 

. .. I 1. 
<- t;..’:*<=\ 

~ i /» 1' 

is a violation of Title 17-A. chapter 11;
~ 

- >,». 

_(2) That was committed against a family or household member as defined in 
Title 19-A, section 4002, subsection 4 or a-dating_partner as defmed in title 19- 
A. section 4002, subsection 3-A: or 

_(3) That is a violation of a condition of release committed while the defendant 
is released on bail for a charge that involves: a violation of Title 17-A, chapter 
11; a crime against a family or household member, as defined in Title 19-A, 
section 4002, subsection 4; or agcrime against a datingpartner as defined in 
Title 19-A, section 4002, subsection 3-A. 

Office of Policy & Legal Analysis Draft p. 1 

2/18/2020, 10:29 AM



Sec. 3. 15 MRSA §1026, sub-§3 is amended to read: 

3. Release on conditions. Release on a condition or combination of conditions 
pursuant to subsection 1, paragraph B or C must be as provided in this subsection. 

A. If, after consideration of the factors listed in subsection 4, the judicial officer
' 

determines that the release described in subsection 2-A will not reasonably ensure the 
appearance of the defendant at the time and required, will not reasonably ensure 

that the defendant will refrain from any new conduct, will not reasonably . 

ensure the integrity of the judicial process or willinpt ensure the safety of 

others in the community, the judicial officer shall diidgr the release of the 

defendant subject to the least restrictive further conditio‘n,p§*-cofiilqinatipn of conditions 

that the judicial officer detennies will reasonably ensuieithe appeidrarfge of the . 

defendant at the time and placeiiféqpired, will reasqnalifliygeristrr ge that tlfé defendant will 

refrain from any new criminal conduct, will reaspriiibly integrity of the 

judicial process and will reasonably eiisrire irithe community. 
These conditions mayiiinclude that the defendaiita, ' 

\;§~ . , x wk <5‘- -:-.= .= -r121’ 

vs. 
‘<52: fin, 

i J 

»;».—\ .5 E-A
‘ 

»~\ Y” 

(1) Remain in the “éustody of a d§§signafegdxp€rs,on or organization agreeing to 

supervise the defenda1it,§,includin§;_a publiztgiofficial, public agency or publicly 

ftmded organization, or organization is able to 

reasonably ensure the of theidefendant at the time and place 

required, that theadeferfdant williirefram from any new criminal conduct, the 
integrity of the the safety of others in the community. , 

it is do §o'§tliéE';judicial officer shall impose the responsibility 
iipon the gigfenddirtto prcfduce the designated person or organization. The 
judicial the designated person or organization to ensure 

sati§féii%*‘ti;§)1i‘*%d§fbotli§;the willingness and ability required. The designated person 

or agree to notify irrnnediately the judicial officer of any 

Wm ofiiieijleéis

fi 
e by the defendant; 

(2) I}/lai1“i’f‘air1 employment or, if unemployed, actively seek employment; 
‘*1? 32 

=\_, 
i‘§*_\ {'1 

5 ~\»- \..§ } 

\7@§(3_;);;.=;=
_ 
K/Iamtain or connnence an educational program; 

‘Pf-ft, 

v..=~_ 

(4) Abide by specified restrictions on personal associations, place of abode or 
travel; 

~ 

(5) Avoid all contact with a victim of the alleged crime, a potential witness ~ 

regarding the alleged crime or with any other family or household members of 
the victim or the defendant or to contact those individuals only at certain times 

or under certain conditions; 
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(6) Report on a regular basis to a designated law enforcement agency or other 
governmental agency;

_ 

(7) Comply with a specified curfew; 

(8) Refrain from possessing a firearm or other dangerous weapon; 

(9) Refrain from the possession, use or excessive use of alcohol and from any 
use of illegal drugs. A condition under subparagraph may be imposed 
only upon the presentation to the judicijailiiofficer of specific facts

' 

demonstrating the need for such COndlti§Q;
_ 

(9-A) Submit to: 

(a) A random search 
, 
for possession or a condition 

imposed under subjégragraph (8) 
X

W 

(b) A search upon midulable or use 
prohibitgd by a condition (8) or (9); 

(10) Undergo, as ai1*aqutpatient, ggvailableaniedical or psychiatric treatment, or 
. ‘lqo 

. .\i7l{>._ . . . . enter and remam, as a patient, in;ja specified institution when 
required for that 

15 W —
- F1’ ~'< 

--7.: /., » 
t \ 1 

(10-A) Enter in residential facility for the treatment of 
substance use di§5i1d;er; 

r,»2-5 \':J%¢:,. 
2;}. 

:11’-e‘ 
#>_ 

¢Ir' , 
"?:-‘ *1}? 

2;; , 
\-,.~./4» r“ 

1) aniagreemeiifit to forfeit, in the event of noncompliance, such 
money, as is reasonably necessary to ensure the 

appg’a¥ance“6fithi¥d,efendant at the time and place required, to ensure that the 
defeiidafiiégyill from any new criminal conduct, to ensure the integrity of 

_p_ and to ensure the safety of others in the community and 
appropriate court such evidence of ownership of the property or 

suchfiperiiiéintage of the money as the judicial officer specifies; 
1, 

<~_=\ \ _-=.. in 
it-5&3;

" 
~2¢;~ 

_> 

\‘?iQl;Z;);§fExecute a bail bond with sureties in such amount as is reasonably 
necessary to ensure the appearance of the defendant at the time and place 
required, to ensure that the defendant will refrain from any new criminal 
conduct, to ensure the integrity of the judicial process and to ensure the safety 
of others in the community; - 

(I3) Return to custody for specified hours following release for employment, 
schooling or other limited purposes; 

.. . . .... . . . .
, 
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(15) Notify the court of any changes of address or employment; 

(16) Provide to the court the name, address and telephone number of a 
designated person or organization that will know the defendant's whereabouts 
at all times; 

(17) Inform any law enforcement officer of the defendant's condition of 
release if the defendant is subsequently arrested or summonsed for new 
criminal conduct;

_ 

:-‘nit-.5. 

‘s 

(18) Satisfy any other condition that is iileasonablypnecessary to ensure the 
appearance of the defendant at the time _place to ensure that the 

defendant will refrain from any new ensure the integrity of 

the judicial process and to ensure the safety of inithgg community; and 

(19) Participate in an momtonnggpffigriaiiiifigavailable. 

B. The judicial officermay not either alone or in 

combination with otheigconditions of fiiiieggcess ogthgffeasonably necessary to 

ensure the appearance olflthe defendant plats required, to ensure that 

the defendant Wlll refrain frqigi any nevs/1§g>rnnn1‘al;:_K< _§:\on‘ds: 11ct, to ensure the integrity of the 

judicial process or to ensure thtgrsafety ofigthers ifiithe community. 

B-1. Notvfithstandmgparagraph Aiaqbpaagaths (11), (12) and (18) and paragraph 
B, ajudicial officer maynot irfrpose a“f5i‘riancial condition on a defendant for Whom the 
highest Class of crime charged isza Clas§E crime, except that a financial condition 

> - :;>-5; \.~i/>_.,_$___<.~.;+ 

may beiimposed for a deféndant with a Class E crime: 
g_, \i::. __ {E 3 

_(1) 17-A, chapter ll; 

2) cornniifled against a family or household member as defined in 

am 1‘9<iA,i'5secti5ii 4002, subsection 4, or a dating_partner as defined in Title 
4002, subsection 3-A; or

A 

_(3) is a violation of a condition of release committed while the defendant 
on bail for a charge that involves: a violation of Title 17-A. chapter 

11; a crime against a family or household member. as defined in Title 19-A, 
section 4002. subsection 4; or a crime against a dating_partner as defined in 
Title 19-A. section 4002. subsection 3-A. 

C. Upon motion by the attorney for the State or the defendant and after notice and 
upon a showing of changed circtunstances or upon the discovery of new and 
significant information, the court may amend the bail order to relieve the defendant of 
any condition of release, modify the conditions imposed or impose further conditions 
authoriied by this subsection as the court determines to reasonably ensure the 
appearance of the defendant at the time and place required, that the defendant will 
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refiain from any new criminal conduct, the integrity of the judicial process and the 
safety of others in the community. 

Sec. 4. 15 MRSA §1026, sub-§4 is amended to read: 

4. Factors to be considered in release decision. In setting bail, the judicial officer 
shall, on the basis of an interview with the defendant, information provided by the defendant's 
attorney and information provided by the attorney for the State or an informed law 
enforcement officer if the attorney for the State is not égitailable and other reliable infonnation 
that can be obtained, take into account the available infggrmationppznceming the following: 

A. The nature and circumstances of the crime 

~. 9 B. The nature of the evidence against the defendant; - 

X if ‘x ”\ \§*< 
3 

. ,-7-' 1 
~,_,, ,:__,_ ,~= . I 1~ -r 

C. The history and characteristics ibfitxhxe not limited to: 
:;;\ §’»: '1':

_ ‘;-'1 . . 1.1,; *4-.1 =»: I \ 

(1) The defefid@pt's character and ll}§31}_§§lJ COHd1t1OH;

* 
. .=’»Iz “lb. 

(2) ghe de%BdaHt|s"::£am1_1i;taeSla:the Saete. at‘ 
~>_ ‘sq 4";-" 

Yx is 

(3) The defendant's employment the State; 

(4) The defendant's financial iesources; 

@(5) The defendants lenggh‘”o‘f<‘ies1dence in the community and the defendant's 
COIIlII1UI1l§y~'[1CS, 

\?':~__‘ ,;_~.~-vgzage 

. - . . . .. 

' -‘fa =‘ _r_= 

r>-Te*‘w ‘QKTR 

Thieégefendant s criminal history, if any, 

(8) defendant's record conceming appearances at court proceedings gull 
‘*5- 
twhetfier failure to appear was willful; 

\ 
x \ 
" "-:3 
\~\<_v}! 

(9) Whether, at the time of the current offense or arrest, the defendant was on 
probation, parole or other release pending trial, sentencing, appeal or 
completion of a sentence for an offense in this jurisdiction or another; 

(9-A) Any evidence that the defendant poses a danger to the safety of others in 
the community, including the results of a validated, evidence-based domestic 
violence risk assessment recommended by the Maine Commission on 
Domestic and Sexual Abuse, established in Title 5, section 12004-I, subsection 
74-C, and approved by the Department of Public Safety; 

2/18/2020, 10:29 AM
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(10) Any evidence that the defendant has obstructed or attempted to obstruct 
justice by threatening, injuring or intimidating a victim or a prospective 
witness, juror, attorney for the State, judge, justice or other officer of the court; 
and 

(11) Whether the defendant has previously violated conditions of release, 
probation or other court orders, including, but not limited to, violating 

protection from abuse orders pursuant to_"_Title 19, section 769 or Title 19-A, 
section 401 11; 

_( 
12) Whether the defendant is the primaiivjlpersoriliiespogsible for the care of 
another person;

' 

,- 
\ ~/~ . 1 '5 

0' \‘-C-‘-‘» 
‘<7:-,

'
. ~“=~ 

<. 1- - 5 ~.= , 
~, -d "4: at 

.~ <’:. A = “fl
\ 

.~=. , , 

_( _ 13) Whether thedefendant has a specific health“care needf?méEudmg a mental 
health care need, that is Féing met or wouldrbtfihefiertinet outside of custody; 

1 :\ 5
' -‘ \2:..». . \ $ 

\;r;;; Egj !_~;-fa. v3- :_~_ 

.\ ¢. . 4 ,5. -._ 

_( 14) Whethertllaemgplaced or prevent the 

defendant from ii§ faintm' n1' ng empl’oy_‘fhent§‘i’%;;»>, 
"‘_"‘3 

‘Tea, ‘K-la 
‘zen ‘<;3>,_ ‘ab. 
\' ~ . alas K-gé

Q ” ‘éi 
= T \;\_ ;_ 4 
‘Q1, xra _: 3 

*l;;j:>. 

This amendment replacgggpthe 

W ‘» 
v.~:¢1Y:a. Ji?‘ 

This amendment *5 bailgcoriitrfissioner fiom imposing cash bail for a 
defendant whosie most sejriibus charged is a Class E crime. 4 

However, the prohibition on 
cash bail does not apply crime was any of the following: 

1,. A violat_i,p*13i§og which covers sexual assault crimes, of the Criminal 
Code; Q 
2. A against a family or household member or a dating partner; or 
3. cdhdition of release when the underlying crime for which the 

has released on bail is a violation of Chapter 11 of the Criminal Code 
a*‘="

- 

griiine agiainst a family or household member or a dating partner. 

amendment also prohibits the imposition of cash bail by a judicial officer before 
trial in the circumstances as for bail commissioners: When the highest Class of crime 
charged is Class E, but not when the crime is:

' 

1. A violation of Chapter 11, which covers sexual assault crimes, of the Criminal 
Code; 4

' 

2. A crime committed against a family or household member or a dating partner; or 
3. A violation of a condition of release when the underlying crime for Which the 
defendant has been released on bail is a violation of Chapter 11 of the Criminal Code 
or a crime against a family or household member or a dating partner. 
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This amendment removes from the list of potential conditions of release for 
preconvietion bail being required to submit to a random search for possession or use of 
alcohol or illegal use of drugs when use or possession is prohibited by a condition of release, 
and being required to report on a regular basis to the defendant’s attorney. 

This amendment revises the list of factors a judicial officer considers when setting 
preconviction bail to remove consideration of the defendant’s family ties in the State and the 
defendant’s past conduct, including any history of substance abuse disorder, and clarifies that-'

' 

the defendant’s record concerning court appearances shpuld include whether any ratltiie to 
appear was willful. It also adds three new factors to bciileionsidered by the judicial officer: 

l. Whether the defendant is the primary persor*i‘g\esponsil3’i lp for the care of another 
person; 

2. Whether the defendant has a specific health careliéirrgzed, a mental health 
care need, that is being met or would be better met cii§tody;pm1d 
3. Whether being placed or remaining in custody wouldipievent tl"*' i'i’é5T;;r(lp_eifenda11t from 
maintainmg employment.
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